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1. Introduction

This paper is a follow up to an earlier paper cossmined by the Committee of Experts
on Issues Relating to the Protection of Nationatdviities (DH-MIN)! Like its earlier
version, it focuses on the public financing of aatl minority organisations (NMOS) in
the member states of the Council of Europe. Statebto use the term ‘national
minority organisations’ widely to include, amondpets, public institutions focusing
exclusively on minority issues, minority politigadrties, membership organisations
representing minorities or NGOs specialising in onity issues. In this inquiry, the

term national minority organisation (NMO) is used¢fer tocivil society organisations
focusing exclusively on minority issues. As spiecifin the terms of reference of this
inquiry, this study aims at developing a conceptreahework for the systematic analysis
of the public financing of NMOs. Further, it agdithis conceptual framework to
country cases to illuminate its distinguishing ogFinally, some propositions are made
for the practical use of the conceptual framewarthe analysis and design of NMO
financing mechanisms by states, NMOs and any aitters involved in minority
protection.

The challenge of identifying good practices in phublic financing of NMOs lies in the
fact that financing mechanisms have no intrinsic@dut are means for implementing
policy objectives. Therefore, any assessment df §nancing mechanisms must start
with the identification of the specific policy olofaves these mechanisms were designed
to implement. States establish minority policyinegs based on their broader responses
to ethnocultural diversity and their specific pglabjectives they plan to achieve. If
states have subscribed to international minorgkits norms, their minority protection
policies have to comply with the standards enshrtherein. In the member states of the
Council of Europe (CoE), the unique combinatiomistoric traditions, broader
approaches to ethnocultural diversity and relatdity objectives as well as the
contextualization of international minority riglggandards have resulted in very diverse
minority policy regimes. Thus, it is expected thNAIO financing mechanisms will differ
across the various minority policy regimes.

In order to draw some conclusions on good practeethe public financing of NMOs,
we propose a conceptual framework that combinemarity rights perspective with a
public financing approach. The first part of thagper introduces this conceptual
framework.

! See: Anna-Méria Biré and Katalin Pall4bistribution of Public Financial Support (Subsidigfor
National Minority Associations’Paper Commissioned by the Committee of Expertssues Relating to
the Protection of National Minorities (DH-MIN), 201Council of Europe, Strasbourg. Available upon
request.

2 See 22 state responses to Question 1 in the dmttiméormation provided by the DH-MIN Members on
the Questionnaire on the “distribution of publiadincial support (subsidies) for national minority
association§ DH-MIN(2009)007 rev 1, Strasbourg, 28 Januar§@0



2. The conceptual framework: minority policy paradigms

and minority policy regimes

As noted before, the proposed conceptual framewomikbines a rights-based approach
to minority protection with a descriptive approdotpublic finance. Its main purpose is
to create a frame of reference for the analysexgdting political practices in the field of
the public financing of NMOs. To illuminate thestinctive decision-making logic
underlying the choice of NMO financing schemes,omastruct minority policy
paradigms and distinguish them from minority poliegimes. A minority policy
paradigm is a conceptual schema which, by abstigétbom the complexities of the real
world, sets out an internally consistent decisicaikimg system in the field of minority
protection and public financing. Minority policamadigms differ significantly from the
actual minority policy regimes which are far messimdeed, minority policy regimes
consist of a patchwork of policies which have eediistorically, are often inconsistent,
and are aimed at balancing state and minorityestsrwhich change continually. In this
study, we use minority policy paradigms - interpti?e structures based on internally
consistent set of choices - as evaluative criiartae analysis of actual minority policy
regimes. As frames of references, minority popeyadigms help to identify
inconsistencies among the various policy componeiise minority policy regime and
give clues for enhancing their coherence and evieness. They also help reveal misfits
between the declared goals of the regime and theygools used for their achievement.

Minority policy paradigms have five major charac#ce, as follows:

» rely on specific state responses to the accomnmuafiethnocultural diversity,
such as the ‘integrationist’ or ‘accommodationggiproaches;

» describe policy goals in the field of minority peotion in reference to existing
international minority protection standards (eguality and non-discrimination
of persons belonging to ethnic, linguistic andgielus minorities);

» acknowledge the existence of various NMO types wlithracteristic purposes
(e.g. minority membership associations focusingelftrepresentation or NGOs
specialising in principled action for minorities);

» employ distinctive financing schemes in order tpgart various types of NMOs
(e.g. general subsidies or project based schemes)

» distinguish between various types of participatmgchanisms enabling minority
input into the financing policy process.

In the following, the five key dimensions of mintyrpolicy paradigms focusing on the
public financing of NMOs are presented.

2.1. State responses to ethnocultural diversity: the macro-political
context of policy choices

Commentators argue that democracies have two lotoaides in the management of
ethnocultural diversity: integration and accommaxtatMcGarryet al.2008)° These

% This study does not discuss state responsesrioaithural diversity which are incompatible with a
democratic state. We understand that democraiesstespect human and minority rights and refraim



two state responses differ significantly in the s/étyey relate to the fundamental values
of stability, fairness/justice, and democracy.rdfation to stability, integrationists
believe that conflict results from group-basedipartship. Hence, they posit that social
cohesion can be achieved by public homogenizaktiough common citizenship and the
restriction of ethnocultural diversity to the prigalomain. In contrast,
accommodationists hold that in deeply diverse sesequal citizenship in itself is a
source of instability, and it is the public recdagm and institutionalization of
ethnocultural difference which creates long-terabsity (McGarryet al.2008:41-42).
With regard to fairness, integrationists claim thatup rights promote privilege and may
empower groups to repress their own members. ©ottier hand, accommodationists
insist that the privatization of culture and thail of neutrality and impartiality disguise
the interests of the dominant group whose cultacelanguage form the basis of state
identity. Finally, in reference to democracy, bwottegrationists and accommodationists
worry that the institutional arrangements favoungdheir counterparts undermine
democracy. It has to be pointed out that thesebtwad strategies are not mutually
exclusive and they are often used jointly by stdfes instance, western liberal
democracies often use integrationist policiesfmmigrants and accommodationist
policies towards mobilized national minorities ndigenous peoples (McGarey al

2008, Kymlicka 2007, Keller 1998). Further, intagonist models often involve some
degree of accommodation of cultural diversity withbommon institutions. On the other
hand, an accommodationist strategy for a group Ima&g an integrationist function in the
broader context of the state. In fact, the tworapghes can be placed at the two ends of
a continuum rather than viewed as dichotomous. yMé&ate responses to ethnocultural
diversity lie in the middle of this spectrum.

Commentators argue that both integration and acamhation are different from
assimilation (McGarret al. 2008:42). Assimilation aims to erode ethnocultura
differences in both the public and private sphetagegration and accommodation do not
require conformity across the public and privataehsions of life. Integration promotes
a common public space but remains indifferent towaliversity in the private domain.
Accommodation promotes the maintenance of culdifedrence in both the public and
private spheres. Scholars associate the integrsttistate response to ethnocultural
diversity with affirmative remedies for culturalédsocio-economic injustice (Fraser
1997). In their view, affirmative remedies seelatlwress theutcomef cultural
misrecognition and socio-economic maldistributiatheut changing the underlying
political-economic structure. In contrast, theaomodationist model applies
transformative remedies. It is posited that whidéensformative remedies change
everyone’s identity by creating equal public statnd participatory parity for groufs

the forced elimination of ethnocultural diversiticiuding genocide, expulsion, forced assimilatiod a
territorial downsizing. These state responseshoozultural diversity management are discussetiiail

in McGarry and O’Leary (1993).

* Kymlicka emphasises that “The liberal view of ntturalism is inevitably, intentionally, and
unapologetically transformational of people’s ctdiuraditions. It demands both dominant and histdiy
subordinated groups to engage in new practicemter new relationships, and to embrace new coscept
and discourses, all of which profoundly transforeople’s identities and practices” (Kymlicka 2007:99
Nancy Fraser (1997) defines ‘participatory parég’the possibility of individuals and groups totiggvate
on a par with others in social interaction. In tiew, participatory parity has three basic comdi. First,



they also address unjust socio-economic distribubyptransforming the underlying
political-economic structure (Fraser 1997, Kymli@@)7). The major differences
between the two approaches are summarized in thie Dalow.

Table 2.1. Integration and accommodation: key characteristics as underpinned by

minority rights

I ntegration

Accommodation

Subj ects of arrangements

Individuals

Groups

M eans by which stability
isachieved

Equal citizenship

Affirmative remedies

Group rights and differentiated
citizenship
Transformative remedies

Institutional repertoires

Institutions that transcend, cross-cut g
minimize differences

Institutionalized expression of
differences in the public realm
including various forms of self-
governance for groups

Social outcome

Public homogenization; stands agains
the public institutional recognition of
group identities

Unequal status of ethnocultural group

Multiple public identities
Equal status of groups

Participatory parity of
ethnocultural groups

Feasibility

Minorities are numerically small,
interspersed; the state is comprised o
many ethnic communities none are
dominant; social divisions in a state a

cross-cutting rather than reinforcing

Minorities are large and
territorially concentrated; they ar
mobilised; they possess the
political resources to resist

integration

For the most part, international organisations enintegrationist approaches.

Occasionally, they support accommodation, albeéroés a response to bloody conflicts

(McGarry and O’Leary 2007, Kymlicka 2007).

2.2 International minority rights: the normative dimension of policy

choices

International minority rights norms, together wikie basic norms of liberal democracy in

which they are embeddgdyuide and constrain the scope and process ofrityino

the establishment of formal legal equality is agssary, albeit insufficient condition. Second, the
distribution of material resources needs to enparécipants’ independence and voice. Third,

institutionalised cultural patterns of interpretatiand evaluation must ensure equal respect for all
participants and equal opportunity for achievingiabesteem.

® For an analysis of international organisation’$ayous and inconsistent position on integration an
accommodation, see Kymlicka 2007, 2008 and 2011.

® The interconnectedness of minority rights andvéilees of liberal democracy are firmly establisired
global and regional minority protection instrumenis its Preamble, the Framework Convention fer th
Protection of National Minorities describes a “gemlly democratic society” is one that not only ress,

[¢)



policies. Importantly, they prohibit the eliminai of ethnocultural diversity by force,
and set out minimum standards for the managemamdtafnal or ethnic, linguistic and
religious difference. There is only one legallpding minority rights instruments
globally. This is the 1998 Framework Conventiontfee Protection of National
Minorities (FCNM) elaborated by the Council of Epeo The rest of minority rights
instruments pertain to the realm of ‘soft law’hieh are not binding in a legal sense,
however, they carry some authority. Soft law imstents includeinter alia,

declarations, commentaries, resolutions and recordat®ns elaborated by relevant
organs of international organisations. Not all@owments share a view of ‘graduated
normativity”’ in their reading of legal instruments and theytirely omit soft law in

their interpretation of minority righfs. The margin of appreciation available for states i
international law, especially if the law in questis programmatic, makes this disregard
for soft law possible. To make justice to bothgble approaches in the interpretation of
minority rights, we make reference to existing sait in the field of minority protection,
since we recognize that, being broader in scopeanténts and more specific than
legally binding minority rights, soft law describeore adequately the practices of those
states which go beyond the minimum standards eveshin the single legally binding
international minority protection, the FCNM.

With the exception of the 2007 UN Declaration oa Rights of Indigenous Peoples
(UNDRIPY’, minority rights are overwhelmingly integration{cGarryet al.2008,
Kymlicka 2007, Kovacs 2003 ). Itis in the framewof soft law that an
accommodationist tendency in the interpretatiomifority rights has evolved. With the
exception of UNDRIP, this accommodationist tendeimay emerged most explicitly and
robustly under the fourth pillar of minority right$he effective participation of persons

but enables minority individuals to express, presemd develop their identities. Similarly, in its
Preamble, the UN Declaration on Minorities putsMard that the “constant promotion and realisatioh”
minority rights are an integral part of the sociatya whole and are carried out “within a democrati
framework based on the rule of law”.

" Unlike the ‘binary view’ according to which a peeiwtion can be legally binding or not, ‘graduated
normativity’, also known as the ‘continuum viewblds that law can have a variety of legal impacis a
effects, direct and indirect ones, stronger anckereanes. “Graduated normativity means that lawlsa
harder and softer, and that there is a continwgétyben hard and soft (and possibly other qualibéw”
(Peters and Pagotto 2006:8).

8 For instance, in its General Comment No. 23 , W&gf Minorities (Article 27), adopted 8 April 189
para 5.1. and 5.2. , the Human Rights Committesdrtiiat even visitors in country can claim certain
minority rights under Article 27 of the Internat@rCovenant on Civil and Political Rights (ICCPR).
However, as the numerous declarations and resengadittached to the signature of the FCNM show,
many states ignore the ruling set out in this Comtang, and refuse to include immigrant minorities
among the beneficiaries of the FCNM. Or, manyestaimply ignore the 1999 Lund Recommendations on
the Effective Participation of National Minoritiés Public Life put forward by the High Commissiorar
National Minorities of the OSCE.

° As it is widely known, UNDRIP recognises indigesayroups as peoples and enshrines their right to
(internal) self-determination. Special measuregHte realisation of the right to self-determinatiaclude:
autonomy or self-government over their own intearad local affairs coupled with participation thgbu
free, prior and informed consent in the adoptiotegfslative or administrative measures that mégcaf
them; collective land rights; use of natural resesrand territories; the practice of customary lée;
protection of traditional knowledge, intellectuabperty, and cultural heritage; and environmental
conservation. A more detailed analysis of thetagnshrined in the UNDRIP see in Errico 2007.



belonging to national minorities in cultural, sd@ad economic and in public affairs, in
particular those affecting them” (Article 15, FCNMIn conceptualizing the major forms
of minority policy paradigms we rely on all foudlprs of minority rights as they have
emerged historically. We point to these rightevwaluate minority policy goals set forth
by states from a normative perspective. In thiedahg, we present the four pillars of
minority rights and the ways they relate to in&gmist and accommodationist
approaches.

The rights of minorities have evolved historicalpng four major themes including the
right to existence; equal treatment and non-dida@tion; the right to identity and
diversity; and, finally, the right to participate cultural, social, economic life and public
affairs (Malloyet al. 2008; Medda-Windischer 2010). The oldest, andtrbasic

minority rights focus on thexistence of minorities and oppose their physical destruction
including genocide, ethnic cleansing, policies efndgraphic change, territorial
reorganisation or coercive assimilatithThe existence of minorities in a state does not
depend upon a decision by that state, Ratheraitjuestion of fact, i.e. it needs to be
established by objective criteria. However, th@ognition of minorities by states,
directly or indirectly, makes a vital differenc@&ee it is a precondition for the
establishment of minority policies. Hence, theogrttion of the existence of
ethnocultural minorities by a state is an impor&tep in the implementation of minority
rights and the design of minority policies. Netnetess, it has to be pointed out that
some states have designed minority policies witlioeit explicit recognition (e.g.
Bulgaria or France).

Non-discrimination and equal treatment are the second crucial dimension of minority
protection. In its most basic and most dominannhfdhe principle of non-discrimination
and equal treatment is associated with the achiemeof formal equality between
individuals, i.e. the consistent treatment of liéike. This approach focusing on formal
equality before the law has been legitimated orgtieeind that it advances the liberal
goals of state neutrality, individualism and themotion of autonomy and, as such, it
lies at the foundation of the integrationist apgioaHowever, in the context of minority
protection this concept of formal equality has bmmd insufficient since, besides its
concern with the elimination of unsolicited difface on an individual basis, it does little
for the preservation of those group-based diffezsrnehich are to be voluntarily
maintained. Hence, the concept of formal equaldty been complemented with the
notion of substantive equality (or full and effeetiequality) which acknowledges
differences in starting positions and recogniséfemintial treatment. Substantive
equality is based on the acknowledgement that apgridentical treatment can in
practice reinforce inequality because of past egoimg discrimination (Fredman
2007:11). Inits Article 4 the FCNM takes on bo#rd concept of full and effective
equality and recognises the legitimacy of differ@rtteatment. In this approach,
equality as consistency is complemented with ‘adégjlor ‘special measures’ which
take into account the specific conditions of pessconcerned. The Explanatory Report
of the FCNM stresses that the FCNM takes a ‘classipproach’ to equality and non-

19 See, among others, the Genocide Convention, Ajtaf(the Statute of the International Criminal @ou
and Art 16 of the FCNM.



discrimination, i.e. special measures taken nedxtomn conformity with the
proportionality principle which, requires, amongeis, that such measures do not
extend, in time or scope, beyond what is necesesasgder to achieve the aim of full and
effective equality. With its individualist apprdgadhe FCNM fits well into the
integrationist state response to ethnoculturaediffice, albeit it does have an
accommodationist dimension through the recognitiospecial measures stemming from
group-based differences. However, unlike paraltel/isions, such as Article 2(2) of the
International Convention on the Elimination of Abrms of Racial Discrimination
(ICERD) or Article 2 of the UN Declaration on thégRts of Indigenous Peoples, it does
not refer to both individuals and groups. Hentdpes not promote the equality of
minorities as groups with the dominant society Whgthe starting point of
accommodationist state responses to ethnocultivaisity (Alfredsson 2005:150-151).
Hence, as it is, the right to equality and non4dismation is more adequate for fighting
individual segregation based on ethnocultural déffiee rather than cultural assimilation.
Overall, it can be concluded that, as enshringtér"CNM?, the right to non-
discrimination and equal treatment posits a rathi@rmalist approach to substantive
equality which can be satisfied with integratiomuablic policies for minorities.

To counteract the danger of assimilation, mingpitytection standards promdte= right
to identity and diversity, that is the right to maintain and develop thestidict linguistic,
ethnic and religious characteristics and culturatpces within a diverse society. The
obligation to protect and promote identity hasratvidual and collective dimension as
both individuals and communities benefit from itdttla-Windischer 2010). Hence, the
realization of the minority right to identity briagethnocultural diversity into the public
sphere more emphatically, albeit very cautioustgr instance, in the domains of
linguistic rights and education minority rights aneerly qualified. In order to use
minority languages with administrative authoritee=l in public services, Article 10(2)
FCNM requires “appropriate circumstances’, sudbeasy a minority “traditionally or in
substantial numbers’, or, if those persons “soa®dand where such request
corresponds to a ‘real need’. Further, in accamaith Article 11(3) FCNM, local
names, street names and other topographical imshsaintended for the public can be
displayed in minority languages in “areas inhabligaignificant numbers of persons
belonging to a national minority” and when therésigfficient demand”. In terms of
education in minority languages, the FCNM setssouiarely that minorities have the
right to “set up and manage their own private etlanal and training establishments”
(Article 13 (1)). However, the exercise of thight does not entail any financial
obligation for the state (Article 13(2)). Similgristate-funded education in minority
languages is restricted to “areas inhabited byguer®elonging to national minorities
traditionally or in substantial numbers”; by “sufétnt demand” and “as far as possible
and within the framework of their education systé(Asticle 14(2)). Finally, the
FCNM and its Explanatory Report spell out explicithat the preservation of minority
identity goes hand in hand with integration inte thverall national society through the
proper “knowledge of the culture, history, language religion of both national
minorities and the majority population in an intdtaral perspective” (paragraph 71.,

1 See in this respect the analysis of existing &msen non-discrimination and equal treatment by
Henrard (2007 and 2008).



Explanatory Report). Overall, it can be said thatFCNM construes the right to identity
in an integrationist approach, although, througheaambiguous and vague
qualifications, it allows for the shifting of ethaudtural diversity into the public sphere to
a certain degree. In principle, the right to idggrand diversity can describe the policy
goals of both integrationist and accommodationpgiraaches, depending on the concrete
realization of this right. As they exist, minoriights stay firmly within an integrationist
approach. However, the recognition of the rightntintain and promote a distinct
culture in the public realm opens up avenues fooeg proactive interpretation and
implementation of this human right. Hence, thera definite move from negative
obligations based on non-interference in the peigmhere towards positive undertakings
in the public sphere. In case minorities haveréis®urces to negotiate with the state a
more robust presence in the public sphere, theyuaah for a more accommodationist
state approach in certain issue areas, such aubtie financing of minority universities
or the use of minority languages as official larggpsgain certain regions. Hence, whilst
the right to non-discrimination and equal treatnfamburs integrationist public policies
for minorities, the recognition of the right to rdéy can be seen as a critical condition
for the shift of state policies towards accommantast responses to ethnocultural
diversity.

With regards to théull and effective participation of minoritiesin economic, social and
cultural life and public affairs (participationhereaftej Article 15 of the FCNM and the
Explanatory Report presents a non-exhaustive flisteasures that member states can
promote in order to create the conditions necedsaye effective participation of
minority individuals in particular in decisions thdirectly affect them. These measures
include: consultation of minorities - by means ppeopriate procedures and through
their representative institutions - in the desiftegislation or administrative measures
that affect them directly; the involvement of miitgipersons in the preparation,
implementation and assessment of national andmabdevelopment plans and
programmes that affect them directly; the undengkif studies with the involvement of
minority persons in order to assess the possilg@atnon them of projected development
activities; the effective participation of minoripersons in decision-making processes
and elected bodies both at national and local $eald, the establishment of
decentralized or local forms of government (parglgr@0, Explanatory Report). It is
clear from the list that the proposed forms anelewf participation include both
integrationist and accommodationist tools. Exigtoft law? expands significantly this
institutional participation repertoire to includgbust forms of minority accommodation
based on co-governance. Further, it is also ¢tear the ‘article by article’ approach of
the FCNM and existing minority rights commentatiest entitlements depend on the

12 See, at a minimum, the 1999 OSCE Lund RecommenrdatAC FCNM Commentary 2, the
documentation of the meeting on “Minorities andegtfve Political Participation” of the UN Forum on
Minority Issues, 12-13 December 2009 available at:
http://www?2.ohchr.org/english/bodies/hrcouncil/miitig'documentation_2ndsession.hémd the special
issue of the International Journal on Minority Godrights (IIMGR) ‘Ten Years of the Lund
Recommendations on the Effective Participation afidhal Minorities in Public Life - Reflections on
Progress and Unfinished Business, Vol. 16 No.492Martinus Nijhoff Publishers




type of minority concernetf. Sizeable and compact historical minorities atitled
(although do not have the right) to various forrhgearitorial autonomy, while smaller,
dispersed autochthonous minorities can avail diicallautonomy. ‘New’ minorities
stemming from migration generally do not claim sémms of autonomy but rather opt
for some integrationist variants of participatiocluding representation (Eide 2005,
Malloy et al 2008). Overall, it can be said that the righfuiband effective participation
includes both integrationist and accommodatiomstt of minority participation in
governance.

2.3. National minority organisations and organisational identities

The public financing of national minority organigets stands in the centre of this
inquiry. Do NMOs have any characteristics whicleché be taken into account when
taking decisions on their public financing? Asetbbefore, in this inquiry NMOs are
defined agivil society organisationg/hich focus exclusively on minority issues. Based
on their composition, empirical studies on NMO<gidguish between two types of
NMOs. First, there are structures that are coragredf individuals who only self-identify
as minorities. These are the ‘minority membershiplOs. Second, there are NMOs
which are formed of individuals who may self-idépnas non-minorities or as minorities.
These are the NMOs of ‘universal’ composition,for,the purposes of this study, simply
NGOs. Itis posited that these two types of NM@sgehdistinct organisational identities,
with the minority membership NMOs pursuing selfregentation through direct
participation and the ‘universal’ composition NM(@s NGOs) operating on the basis of
universal normative values not necessarily linkethe self-interest of participating
actors (Bir6 and Lennox 2011). This study emplbys analytical distinction between
minority membership NMOs and NGOs, since thesetyipes of organisations have
different functions in the decision-making of miitgipolicies. While NMOs
representative of minorities can ensure partiogpatn decisions directly affecting them,
NGOs of universal composition engaging in activiemminorities cannot perform this
function. Hence, it is posited that the sustaiedinlancing of representative minority
NMOs enables their participation in public affaarsd helps accommodating their
interests. It is expected that in accommodaticapgiroaches to ethnocultural diversity,
the distinct organisational identity and politiG@hction of minority membership NMOs
are acknowledged and their appropriate financirabks them to perform this particular
political function linked to self-representatioti.has to be pointed out, that while this
paper focuses primarily on NMOs located in thel@uorciety, we also look at the
changing political functions of NMOs across thei@as paradigms as they increasingly
reach into the public sphere and sometimes chamgeolitical parties, government
structures or public institutions. Finally, itwsorth noting that in addition to self-
representation, NMOs can perform additional fumioThey often deliver public
services in the domains of the economic and sagials of minorities. Similarly to the
DH-MIN Questionnaire, this paper focuses primaaifythe political function of NMOs.
The possible economic and social services proviiyedMOs are beyond the scope of
this paper.

13 Reference: Eide UN Commentary; See the explamafithe ‘article by article’ approach adopted bg t
Advisory Committee of the FCNM in XX
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2.4. Public finance principles and mechanisms underlying NMO
subsidies

In this section we review briefly those public fivea principles and concepts which are
used for the construction of paradigms. First, wesent those types of subsidies which
are widely used for financing NMOs. We then reviée policy logic which informs
their application from the perspective of financanghorities. These considerations will
help us connect financing instruments to the syeeifnority policy goals of states.
Finally, we will asses how the various financingam&nisms influence NMO
sustainability and their capacity to develop angdlement strategies for the
representation and protection of minority interedfdth this approach we aim to identify
those financing instruments which are consistettt Wie philosophy and objectives of
the different paradigms.

2.4.1. Key types of subsidies

A subsidy is a monetary assistance granted by argment to a person or organization
regarded to supply some functions that are in th@ipinterest. We order the subsidies
which are widely used for financing NMOs in thrgpds. These are: (a) basic or
general-purpose subsidies, (b) thematic subsidres, (c) and project based subsidies.
Below we discuss each of these types of subsidiesding to four criteria including
definition; policy discretion of the state; the lodpehind the use of subsidies and, finally,
the impact on NMOs.

(a) General-purpose subsidiase funds provided for an organization in the fafa
general budget support. This financing instrunteartsfers the discretion over the use of
the funds to the recipient organization. It isita@d for the government to offer general
subsidies for those organizations whose existenderassions are in the public interest,
and when it is desirable that the organisationwids discretion over its strategy and
operation.

The amount of general-purpose subsidies can bendetd by multi-year schemes or
they may be allocated by yearly decisions. Ifldve secures some degree of multi-year
predictability for the amount of such subsidieg, tecipient organization can build multi-
year strategies for achieving its mission. In cgeseeral subsidies are allocated on a
discretionary basis, and the practice is that theumt is volatile (i.e. changes
considerably on a yearly basis), multi-year straiag is more problematic.

It has to be pointed out, however, that, in its#lé existence of general purpose subsidies
is insufficient for creating sustainability andag&rgy discretion for the recipient
organization. For securing an adequate degreesaofetion, an additional condition is
necessary: the adequacy of the amount of the dexwdrsidy’* In sum, a predictable

14 |t was noted earlier that the financing mechaniants schemes are tools to implement policy objestiv
Whether these mechanisms can effectively do tbbidgpends not only on the architecture of the
mechanisms (internal logic and consistency, adegitadhe purpose, etc.) but it also depends on the
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amount of general subsidy that is adequate td thii organization’s mission, creates the
possibility for the organization (NMO in our cage)preserve its existence and develop
its own strategy for achieving its mission.

(b) “Thematic subsidyis the second category we introddte/Ne use this term for all
those subsidies that offer support for an orgaimmah providing services in a given
activity domain (e.g. education or media). Whiie tole of general subsidies is to secure
sustainability of NMOs that provide political repemtation for minorities, thematic
subsidies are tied to the delivery of specific B@v in the issue areas related to
economic, social and cultural rights.

In the case of this subsidy the government keepslidtretion over the definition of
services and activity domaifist supports. Nevertheless, it transfers the digmmeover

the allocation of funds among specific uses withim designated domain to the recipient.
With the use of this financing instrument the gowveent can secure the provision of
certain services (e.g. primary education in a niipdeinguage) it sees importaftand, at
the same time, it allows the recipient to deterntireeexact content and specifics of these
services. Thematic subsidies are supplied foriBpaervice provision activities in the
domain of minority protection. Hence, the recipgeat these subsidies are often not those
NMOs which engage in political representation aicktpart in political negotiations

with the government. Rather, these are speciaeedce provision units, such as
minority schools, minority cultural centres or miitp media. The economic, cultural

and social services provided for minorities by NVEDsl other organisations are crucial
elements of a minority policy regime. However tlage beyond the scope of this paper.
This analysis identifies the existence of themstilbsidies a given financing system
without analysing them in-depth.

Similarly to general subsidies, in addition to citiods attached to the use of the
thematic subsidy, the amount and predictabilityexrly allocations also influence
recipients’ possibilities to develop sustainabler®es and multi-year strategies for the
development of these services.

amount of money that they distribute. Financing na@isms can only be effective if they are couplét w
an adequate level of funding. This is an obviousclgsion in public finance, and it is one thatxplecitly
referred to in AC FCNM Commentary 2, for instand¢hile the adequacy of funds is crucial, it is very
difficult to define in general terms what it means specific situation. The definition of the adatp
amount is well beyond the scope of this paper.

!5 The most common form of these subsidies are ‘bipekts’ that are lump sum contributions from the
government for a specific activity domain. In thejarity of countries minority education, media astter
functions are effectively supported by lump suncklgrants. We introduced the term 'thematic subsidy
instead of ‘block grants’ because there are somatdes (e.g. Hungary) where minority education is
supported by per capita normative transfers. |sglmses the normative transfer for minority edocas
the subsidy for the specific activity domain. ThHeematic grant’ term includes both types of sulesidind
focuses attention on the subsidy’s function rathan the type of mechanism.

1% The distinctive feature of this type of subsidytie definition of the domain. This does not imply
however, that other conditions of the services gy cannot be determined by the government.

" The decision on thematic subsidies may also betbas an agreement with the minorities, i.e. agieci
made as a result of a successful consultatiorsbaeed decision.
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(c) Project based subsidi¢dsrm the third type of financing instruments. jécd based
subsidies are intended to provide incentives fgaoizations (NMOs in our case) to
undertake specific programs, projects or activitieeg fall within the policy objectives of
the central government. The government makesdbisidn on goals and objectives and
the NMOs are practically implementation agenciegtvican fill the implementation
strategy with ideas and expertise. When governsregoply this type of subsidy alone
they do not take any responsibility for the susthility or stability of NMOs or for the
services they provide for their constituencieseyjust purchase specific services from
them, and in most cases they allow for the rectpeganization to cover only direct
project costs. When only project based subsidiesaailable for NMOs, their existence
is less secure as it depends on how many succgsefatt proposal they can develop in
one year. This lack of security limits the podgies of NMOs for running highly
professional and effective organizations and fatettgping independent strategiés.

2.5. Mechanisms for minority participation in public affairs

The analysis of democratic policy making incorpesaboth substantive and procedural
elements. Hence, we see participation as a cotigtitelement of the minority policy
and public financing paradigms we conceptualisallowing the brief overview of
financing schemes, we now consider the participatioNMOs in the financing policy
process — a procedural element.

Our proposition is that the type of participatorgechanism employed in a policy process
is of crucial importance, since it strongly influes both the actual outcome of the given
policy process as well as the stability of resatftd the prospects for later changes. For
instance, when the participation of NMOs is resddcto issue-based schemes initiated by
state actors, the state/minority (or majority/mityjrrelation is rather asymmetric. When
stable, institutionalized participatory mechanisares established, the power relation can
become more balanced and an ongoing democratmgdi@lcan be established. This
democratic dialogue then shapes the culture amdiig®f both minorities and the
dominant society. Thus, a longer term transformegpiolicy processes can be induced
which develops the conditions for participatoryifyaand can always adjust the political
and social arrangements to the dynamically changomgext. In this part we discuss the
participation of NMOs in the policy process fromotangles. First, we consider the
types of participatory mechanism employed. Secadexamine the levels of NMO
involvement in decision-making on minority relatgalicies.

2.5.1. Types of participatory mechanisms

We distinguish two main types of participatory magisms: issue-based and
institutionalized. The purpose of issue-based@patory mechanisms is to build
agreement on a specific issue. In most cases Hresconvened on an occasional basis
in order to discuss a specific policy design orlengentation mechanism. In issue-based

18 For effective functioning, organizations needfstafrastructure and some reliable system of
communication. Creating all these conditions ergglenses and oblige organizations to incur redtiv
large indirect costs which cannot be charged agpiagect grants (Telgarsky, 2002).
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mechanisms the convener has the power to limistbpe and timeframe of the
discussion. Such limitation is feasible, as agm@mon a specific issue is possible
without harmonizing cultures, values or all expgotes of participants.

Issue-based mechanisms are perfectly adapted pogwgifirmative policy processes or
decisions on implementation mechanisms for an djreéatermined policy. They are in
line with the minimum requirement enshrined in ltéer of the FCNM, Art 15 in
particular. However, CoE AC Commentary 2 on pgyétion calls for more:

“Promoting the effective participation of persoreddmging to national minorities in the
society requires continuing and substantive diado@oth between persons belonging to
national minorities and the majority population d&tween persons belonging to
national minorities and the authorities. These tivoensions otlialogue can be

achieved only if effective channels for communicatare in place.” ( p.12).

We call the second type of participatory mechariastitutionalized’ since it refers
exactly to the formal institutional frame of suatohtinuing and substantive dialogue”
and its ‘effective channels for communication’ (¢gecbfrom above). This is a permanent
mechanism whose primary role is to maintain an engydemocratic dialogue over
different themes and issues. It can sustain disseiprocesses in which understandings,
learning and making sense of the processes hapgkthi@ugh which issues of public
concern emerge and are dealt with. This instihatised dialogic process can have a
transformative capacity, i.e. it can result in ¢hange of identities and the distribution of
power over identities. However, when needed,ntalao accommodate periods of
intensive debates or negotiation of certain theomessues. The primary aim of
institutionalized participation is not necessadbnsensus building on all major issues
and affairs that were raised. This may not evepdssible. Rather, its primary aim is the
creation of a safe place for public dialogue thdiased on participatory parity.

Institutionalized and issue based mechanisms estatifferent types of relation between
governments and NMOs. The exclusive use of isaised participation establishes
asymmetric power relations between the state andnities. In this case, the state
invites NMOs to share information or consult. d&lps in its discretion not only the
subject of the discussion but, often, also lintis tange of expressible opinions. Further,
when participation depends on invitation, invitedtipants often self-censor in order to
keep the willingness of the state to maintaingast, a limited dialogue. In contrast,
permanent participatory mechanisms, being oftenladgd by laws, create safer places
for dialogue since their next sessions do not degerirely on the political will of state
actors. Such places for public dialogue are chydmmportant for maintaining working
minority/majority relations.

2.5.2. Levels of minority participation in policy decisions

While international minority rights standards ahdit authoritative interpretations
address the different forms of minority participatin public life in detaif’, the various
levels of participation in the public policy prosagmains an issue-area that needs to be

19 Eor most recent authoritative interpretations omigipation seesupra notel2.
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further specified. Policy analysis provides categgoof participation which can be useful
for assessing the degree of NMO involvement inallexation process. Based on the
typology of participation which is used in publicligy and international development
literatures, we propose a simple set of categohiscould render the analysis of the
public financing of NMOs more accurate. The vasitevels of participation are, as
follows:

* Information-sharings a one-way flow of information from the governmhe
towards NMOs. Such one way channel of informakeaps NMOs informed,
provides transparency and builds government legitinbut does not secure
effective involvement in the process and in thegstgof outcomes.

» Consultationinvolves information sharing and the gatheringNMO reactions
and feedbacks. Albeit the mechanisms belonginbisdevel establish a two-way
information flow, this is an asymmetric one sinke tesults of consultations are
non-binding for decision-makers. Consultationtisrsger than information-
sharing, as the consultation process increasgsoliieeal cost of neglecting the
opinions expressed by NMOs. At the same times, weaker than the next level,
(joint decisions) where the decision-making povesnains with the initiator.

» Joint (shared) decision®ean that there is a shared control over the idesis
made. In most cases, and by the logic of this m@sin, involvement is not
restricted only to the decision itself but incladgher activities pertaining to the
policy process. Shared decisions made by the govamnt and NMOs allow for
the agreement on policy objectives and their imgletation.

» Devolved decisiors a mechanism that transfers the control oveisgtieemaking,
resources, and activities from the government to@$M A devolved decision
means that the assigned representatives, acting@ubusly according to their
interests, can make decisions on a given issueutitine significant involvement
of the government.

This terminology helps to distinguish between thgous possible levels of minority
participation signalling significantly different psibilities for influence, i.e. different
power relations.

3. Description of policy paradigms

Following the brief presentation of the five cotigive elements of minority policy and
public financing paradigms, we have distinguisteee distinctive logics of policy
making in this particular field. These distinctigics underpin the three minority
policy and public financing paradigms we introduddese paradigms are: (a) the
integrationist; (b) the political-accommodatiorasid, finally, (c) the constitutional
accommodationist paradigms. The proposed minpaticy paradigms are underpinned
by two major state responses to ethnocultural dityein democracies: integration and
accommodation. The policy goals of each paradiggmrelated to the four generations of
minority rights as they mark new openings and pidésnon the continuum between
these two macro-political approaches. It is tladedd macro-political response to
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ethnocultural diversity and its minority policy deas related to human and minority
rights which are the foundations of the minorityippparadigms we introduce. These
create the policy context in which the financindiges of NMOs are framed. Thus, the
states’ approaches to ethnocultural diversity mamagnt and their policy goals are
discussed jointly in the description of these payad. The additional elements of the
conceptual framework include the types of NMOs abtaristic of each paradigm and the
financing schemes states utilise for subsidisingd$M Finally, the participatory
mechanisms employed in each paradigm are presengssess the levels and
sustainability of NMO involvement in the financipglicy process. It is important to
point out that the principal purpose of these pigrad was to create an evaluative
framework in which the appropriateness of an NM@&ficing policy can be established
through understanding how policy choices influetheedesign of financial policies.
These minority policy paradigms were not constrdiéte the normative assessment of
minority policies as such. The constitutive eletsasf the three paradigms are
summarised ifrigure 3.1. below.
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3.1. The Integrationist Paradigm

The first minority policy and public financing paligm is integrationist, since it tries to
achieve stability through public homogenization @ndfutes group-partisanship. It is
based on an individualist approach and, for thetpas, it restricts ethnocultural
diversity to the private domain. Whilst the intafionist paradigm may recognize the
existence of minorities and refrains from coer@sgsimilation, it relies primarily on
general human rights. In this paradigm ethnocaltdiversity is managed through
reference to the right of equality and non-discnation which is translated into
antidiscrimination policies prioritizing formal eglity or equal opportunity at a
maximum. Democracies which do not recognize natiamninorities and rely solely on
human rights (like France or Greece), or stateshvimterpret the FCNM narrowly,
belong to this paradigm.

If issues related to ethnocultural identity aresidared as private matters, than, logically,
minority membership NMOs are not distinguished fid@Os of universal composition
specializing in minority issues. Neither they aeated differently from any other NGO
supplying similar services. As public subsidies iastruments to support activities in
public interest, as long as ethnocultural idenfitg private matter, specific funds for
minority protection are not necessary. The proviof specific funds would be
inconsistent with the state philosophy. Sincehia paradigm the existence of minority
membership NMOs engaging in self-representatiomiseen as a public interest, a
claim for general subsidies cannot be supportedegrationist states can fulfill their
policy goal of antidiscrimination simply by creagirdentical conditions for NGOs and
NMOs in the allocation process of project-basethematic subsidies. Overall, the
financing instrument consistent with the integnaisb paradigm is the project-based
subsidy allocated on equal terms to all NGOs.

Finally, since in the integrationist paradigm nstutiction is established between NMOs
and NGOs, specific expectations for the particgpatf NMOs in the policy process
cannot be supported. In a given country, the syplevel of NMO participation is
dependent on the political culture and normal meigmas which have developed in the
context of basic democratic transparency, and delat a minimum, information
sharing.

3.2. The Political Accommodationist Paradigm

The second paradigm is located between the integrstt and accommodationist
paradigms. To point to its highly political chaterc we refer to it as the political
accommodationist paradigm. While this paradigndbgublic homogenization the
source of social cohesion, it applies some spewgasures which bring group identities
into the public sphere. In practice, the move ftbmintegrationist philosophy to the
political accommodationist approach, does not hagsea principled reconstruction of
state approaches to ethnocultural diversity. Ratheccurs as a pragmatic shift in
response to minority demands often coupled witkeree pressure for adherence to
international norms. The results of bilateral ardtitateral bargaining with minorities
and external pressure are often agreements on goec&l measures for minority
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protection. These agreements normally dependeadtual state-minority power
relations. Overall, the key feature of the potitiaccommodationist paradigm is the
establishment of some minority protection meastesslting from political bargaining
and external pressure. For the most part, thessunes are based on political
agreements. However, once established, they céoripalized in various laws, such as
laws on education or public administration. Neleltss, even if they are legalized,
these measures do not change the overall iderftibhecstate from unitary to
multicultural. Neither they imply the radical pdal-economic restructuring of state
power in order to establish participatory parity fiaultiple ethnocultural groups. As
international minority rights, these special measudocus mainly on cultural issues.

Although largely based on an individualist approachuman rights, the political
accommodationist paradigm acknowledges publiclygtioeip-based dimension of
minority existence to a limited degree. It suldsesito the right to identity and diversity
without guaranteeing more robust forms of partitgeafor minorities in the economic,
social, cultural life and public affairs of the edty. Those countries belong to these
groups which interpret the rights of the FCNM omi@tion and linguistic rights more
broadly, without, however, granting any form offggdvernance for minorities or
funding of tertiary minority language education.

In terms of NMO subsidies, the state/minority agrests can include any of the three
types of subsidies, but a typical result of sueltesminority negotiations is the
introduction of different thematic grants for cémtaninority related activities, such as
minority language education or support for minontgdia. Such a decision implies that
the state accepted that certain minority issuegatee public interest. In addition to
thematic grants which are seen as the most consfgtancing instrument in this
paradigm, general purpose subsidies can also befggich negotiated financial support
systems. When general purpose subsidies are ofiefdtlOs it means that the state
implicitly accepted the necessity of NMOs existeand their role in majority-minority
relations.

Finally, whilst in the political integrationist paatigm the group dimension of minority
rights is acknowledged, group participation in pldlic sphere remains the subject of
political negotiations. Hence, minority particifmat in policy processes depends on state
approval. In case state/minority negotiationssarecessful, they result in issue-based
participatory mechanisms for NMOs. Successful tiagons can also lead to the
creation of some institutionalized forms of MNO fg@pation, but these participatory
mechanisms are rarely guaranteed constitutionélignce, they are installed without
transforming the official identity and the politiGnd economic structure of the state. In
this paradigm, when states invite NMOs to partit@ga policy-processes, the level of
minority involvement is most often consultativeowkver, collaborative and delegated
decisions can also be part of such participatangses.

3.3. The Constitutional Accommodationist Paradigm

The third paradigm is the constitutional accommimaégt paradigm which
acknowledges minorities as groups and promotedpteuftublic identities. In case
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participatory parity is established for ethnocudfugroups, the minority status is changed
into that of a constituent people who participatethe self-determination process of the
state. This approach claims that enduring peatc®gly be built on the recognition and
accommodation of ethnocultural group identities emerests. Thus, it institutionalizes
ethnocultural diversity in the public domain anthbétishes structures of co-governance.
Often, it employs special mechanisms for continunugtilateral mediation among
identities and interests. This paradigm is in lvith the broad interpretation of minority
participation as established in soft law instruradikie the 1999 OSCE Lund
Recommendations or the AC FCNM Participation Comargm?.

Minority membership, representative NMOs are ciuaighe articulation and promotion
of multiple public identities. In order to fulfithis function, NMOs need to be capable to
represent their constituencies and to have stalititl sustainability in their missions and
functioning. In the constitutional accommodatio@igproach which considers the
existence of representative, minority membershifOQd¥ desirable, those financing
mechanisms are favoured which include an adegeat 6f general purpose subsidy for
select NMOs with multi-year predictability. Thesgbsidies create the possibility for
organizations to establish sustainable operationeéfiective representation of
constituencies.

In the constitutional accommodationist paradigm,®lRarticipation is provided for by
the constitution and other legal instruments. his paradigm minorities are constitutive
political communities of the nation participatingthe right to self-determination. In
order to realise this right, permanent forums hHavee established for the political
dialogue of overlapping political communities. Taasstitutionalized forums and
channels create the space for a transformativeepsoaf both majority and minority
identities into a dynamic multicultural state idgntThus, the key qualifier of this
paradigm is the existence of institutionalized naaebms which create participatory
parity in the political dialogue.

The major conclusions on each paradigm in relataheir constitutive elements are
summarized below:

1. Integrationist minority and public financing policy paradigm
State response and policy goals

» State complies with general human rights includegal antidiscrimination
provisions;

» It aims to establish formal equality among citizéfisus, members of minorities
are treated exclusively as equal citizens of taeesMinority membership is
considered as a private matter;

Types of recognised NMOs

» Specialised NGOs and minority membership NMOs r@at¢d identically to any

other NGOs. No distinction is made between them;
Typical financing mechanism:

* Minority organizations can compete for project-lshsibsidies which are offered

to them on equal terms to any other NGO;
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Typical participatory mechanism
* Issue-based mechanisms complying with basic deiotransparency rules (i.e.
information sharing) are applied;
» Participation of persons belonging to minoritiepassible as individual citizens
only.

2. Palitical accommodationist minority and public financing policy paradigm
State response and policy goals
» There is a pragmatic shift towards accommodationethanisms which are
politically agreed and can be formalised in someslaStates adopt general
human rights, antidiscrimination laws and minorights hard law;
Types of recognised NMOs
» States recognise the political function (interespresentation) of minority
membership NMOs;
* Minority membership NMOs are recognised as a distiype and are
differentiated from universal composition NGOs saksing in minority issues;
» States recognise minority issues (e.g. minoritycatian, minority language use,
minority media) as public interests, hence, theeeshifted into the public sphere.
Typical financing mechanism:
* The new financing mechanism is some type of thensatibsidy which supports
the agreed upon minority issue;
* Project-based subsidies also remain part of thesys
* General purpose grants for NMOs can also be pdheo$ystem as negotiated
solutions for NMO financing.
Typical participatory mechanism
* At a minimum, states establish issue-based conguigawith NMOs which are
regarded as group representatives.

3. Constitutional accommodationist minority and public financing policy paradigm
State response and policy goals
» Group interests enter the public sphere and gaistitational recognition.
Minorities acquire equal status with the dominardisty and, often, they are
recognised as peoples. In their responses to @ttincal diversity states adopt
political-economic arrangements which go beyondptfoerisions of minority
rights law but are referred to in the relevant toit;
* In addition to general human rights, antidiscrintioia laws, states can adopt
minority rights law;
Types of recognised NMOs
* The political function (self-representation) of miity membership NMOs is a
sine qua nortconstituent element of the system.
Typical financing mechanism:
» The sustainability and active political role of NM®@ supported by predictable
general subsidies;
* In addition to general subsidies, thematic andgmtepased grants can also be
part of the financing scheme;
Typical participatory mechanism
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» State establishes institutionalised mechanismgh#rparticipation of
representative NMOs to ensure on-going politicgatiation.

4. Analysis of selected cases

The terms of reference of this paper require asttmfidentify,inter alia, good practice
with regard to the system for the allocation ofdiny, applied criteria and the actors
involved”.

We stated in the introduction of this paper thaaficing mechanisms have no intrinsic
value, hence, it is not possible to identify gooadgtices in relation to funding
mechanisms in isolation. Financing mechanismsherémplementation tools of specific
policy goals. Therefore, the adequacy of fundireghanisms can only be discussed in
relation to the policy goals the state in questiaa determined. The choice of macro-
political responses to ethnocultural diversity ahdninority policy objectives are the
sovereign decisions of a state and, as such, cenquestioned as long as they comply
with international human and minority rights nortasvhich the state had subscribed. In
the case of minority rights law, states enjoy astderable margin of appreciation in the
interpretation of ‘programmatic’ minority rights éthey can also choose which aspects
of the relevant soft law they obseR’eThe conceptual part of this paper identified five
relevant issue-areas in which states have consildedéscretion when making choices on
the public financing of NMOs. The three paradignisoduced in this study
conceptualised three substantially different anerimally consistent sets of choices in
these five issue-areas. These internally congistarceptual schemes allowed us to
avoid value judgements on minority policy regimad éocus exclusively on the
consistency of financing decisions in relation ¢digy goals.

In this section we analyse one selected case &br garadigm in order to demonstrate the
applicability of the proposed conceptual framewoBach case is presented along the
five constituent elements of paradigms based @mramtion provided by states in their
responses to the Questionnaire on“thstribution of public financial support (subskk)

for national minority associationgrepared by the DH-MIN. In case it was need,
additional information was acquired from state re&peubmitted under the FCNM and
form the related Opinions and Resolutions issuethbyAdvisory Committee and

adopted by the Committee of Ministers, respectivélg the Questionnaire and
information was assembled before the elaboratidhisfconceptual framework, it can

% Indeed, some commentators are concerned aboaphieation of the doctrine of ‘margin of
appreciation’ in minority protection contexts. Bgal Benvenisti (1999) notes: “One of the main
justifications for an international system for fh®tection of human rights lies in the opporturiity
provides for promoting the interests of minoriti€ehis system is an external device to ameliorateesof
the deficiencies of the democratic system. (..)eYéhs “national” interests (defined as such by ntgjo
controlled institutions) often prevail in natior@urts, they may be deemed less compelling wheewed
by detached external decision-makers. To grant imafgappreciation to majority-dominated national
institutions in such situations is to stultify theals of the international system and abandon uyetd
protect the democratically challenged minoritiegiternational Law And Politigsvol. 31:850.
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happen that some parts of the necessary informat®missing or they allow for
misinterpretation in their present form. Hencépal conclusions referring to specific
state practices in the analysis of cases mustlifated by state representatives. We
treat our paper as a first draft to be improvedsaerably by feedbacks from experts
sitting in the DH-MIN. A deeper analysis of cagebeyond the scope of this paper. We
expect that a more detailed analysis of relevasgs# conducted with the support
experts following the critique and improvementtud tonceptual framework submitted
herein.

4.1. The Integrationist Paradigm: Azerbaijan

According to the 1999 census 90.6 per cent of tdpalation of Azerbaijan are Azeri.
The remaining 9.4 per cent of the population besaiegmore than fourteen minority
groups including Lezgins 178,021 (2.2%), Russiatis@87 (1.8%), Armenians 120,745
(1.5%), Talysh 76,841 (1.0%) and Avars 50,871 (Q.6Ztespite some constitutional and
legislative guarantees for persons belonging tmnak minorities, the legal and
institutional framework available for the protectiof persons belonging to national
minorities is very limited. Article 5 of the Coitsition states that “The unity of the
people of Azerbaijan constitutes the basis of therBaijan State. The Republic of
Azerbaijan is a common and indivisible motherlaoddil citizens of the Republic of
Azerbaijan™®* The constitution does not define the term ‘nalaninorities’. Neither
there is a law on national minorities in Azerbaijaviinorities have a very limited space
in the public sphere. For instance, the teachfrrginority languages is available only
during the first four grades, except for the Lezgimguage® The state ratified the
FCNM and signed the CoE Charter for Regional anddviy Languages.

In Azerbaijan no difference is made between migariembership NMOs and any other
NGO. All civil society organisations are treateglially as NGOs. This is reflected in
the financial support given for NMOs. As speltad in the DH-MIN Questionnaire, it
is the Council of State Support to Non-Governme®t@anizations under the President
of the Republic of Azerbaijan (CSSN) which allocat@ancial support to non-
governmental organizations. The criteria the CSS&5 in the allocation of funds are
equally applied to all NGOs. There are no specifiteria to determine the amount of
subsidy to NMOs.

There have been very few mechanisms for ensurmg@ainticipation of national
minorities in the public life. Hence, there arewkmited possibilities for persons
belonging to national minorities to channel theews and concerns to authorities. For
instance, the meetings of the Council for Natidvialorities, an advisory body, have not
been convened for a number of years and the Coratidn Council of the Cultural
Centres of national minorities does not play a noldecision making. There is no

21 Quote taken from the first state report of Azgdrasubmitted to the Advisory Committee of the FCNM
on page 22. Available at:

http://www.coe.int/t/dghl/monitoring/minorities/3GRNMdocs/PDF_1st_ SR_Azerbaijan_en.p@fccessed
29 September 2011).

%2 See Opinion etc
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specific forum where persons belonging to nationialorities can discuss, on a regular
basis, issues of relevance for them with the aittesf*

Overall, Azerbaijan can be considered as an exaofitee integrationist minority policy
and public financing paradigm, since minority mersh@ NMOs are regarded and
treated as any other NGO, there are only projesethaubsidies available for them, and
minority participation is not considered in theidesof financing policies.

4.2. Political Accommodationist Paradigm : Romania

According to the 2002 census, minority groups imRoia include Hungarians 1, 434,
377 (6.6 per cent), Roma 535,250 (2.5 per é&ritkrainians/Ruthenians 61, 091 (0.3
per cent) and Germans 60, 088 (0.3 per cent). eerourse of post-communist
transition, Romania’s response to ethnoculturatdity can be described as a cautious
and controversial shift towards an accommodationstiel, primarily as a result of the
combined pressure of international organisatiomspantitical bargaining with minorities.
This shift towards the accommodation of ethnocaltdiversity is characterised by a
limited recognition of the group dimension of miitpexistence and the representation
of some minority issues and interests (e.g. useinbrity languages in public, minority
language education, minority language media) irptiigic sphere. However, despite
numerous attempts, a law on the status of natimirarities recognising minorities as
groups and granting them cultural autonomy hag/ebbeen passed by the parliam@nt.

The Constitution defines Romania as a unitary advisible nation state (Constitution,
Article 1, paragraph (1)). Itis grounded on adividualist approach to minority
protection. It recognises the existenc@@fsonsbelonging to national minorities and, at
the same time, recognises and guarantees theofigihdse persons to their identity
(ethnic, cultural, linguistic and religious). Theoups or national minorities are not
recognised as collective entiti&s However, in practice, the state recognises thamr
dimension of individual minority rights, i.e. thadt that these individual rights are
exercised in community with other members of theugr Further, the Constitution
affirms the equality of rights and freedom fromadisiination. It also guarantees persons
belonging to national minorities education in thawther tongue and provides for a seat
in parliament for all recognised national minostieRomania is party to all important
international minority protection instruments indilnig the FCNM and the CoE'’s
European Charter for Regional and Minority Langsag@verall, based on its practice, it
can be said that in its interpretation of interoa&l minority protection law, Romania

2 |nformation retrieved fronResolution CM/ResCMN(2008)bh the implementation of the FCNM by
Azerbaijan adopted by the Committee of MinisterslOrDecember 2008. Available at:
https://wcd.coe.int/wcd/ViewDoc.jsp?id=1387009& Si@EM&BackColorinternet=C3C3C3&BackColorInt
ranet=EDB021&BackColorLogged=F5D38@&ccessed 29 September 2011).

% Alternative estimates, such as the European Cosioni§2004), put the Roma population at between
1,800,000 and 2,500,000. See Minority Righs Grauprld Directory on Minorities. Available at:
http://www.minorityrights.org/3521/romania/romarogerview.html (accessed 29 September 2011)

% See the discussion of the Romanian draft law erstatus of national minorities in Decker 2007.

% See p. 15 of Romania'’s first state report subuhitteder the FCNM. Available at
http://www.coe.int/t/dghl/monitoring/minorities/3GRNMdocs/PDF_1st SR_Romania_en.gdtcessed
29 September 2011).
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sticks to the letter of hard law, and so far it hasmoved towards the explicit
recognition of group rights for minorities includisome forms of self-governance.

In Romania the role of minority membership NMOshe protection and promotion of
minority culturesis recognised. Hence, they are distinguished toiversal
composition NGOs engaging in principled activismranorities. Nineteen national
minority associations are represented in the ChaofliRepresentatives through set-
aside seats. The same NMOs also sit on the Cdiandilational Minorities, an advisory
body to the Government.

The NMOs distinct role in the protection and proimotof minority cultures is also
reflected in the financing system of minority memdg NMOs. They receive subsidies
form the national budget on a yearly basis whiclkesaheir existence and operations
relatively sustainable. These yearly subsidiesbeanategorised as general purpose
subsidies since their objective is to support NM@sustainable organisational structures
within the minority protection issue areas spedifiy the government. Hence, these
funds can be used for covering the general codtseodrganisation as well as for
carrying out activities in the domains of minoratylture, inter-ethnic relations and
antidiscriminatior.’” In addition to these annual general subsidiesQs¥Man also
receive project-based funds. It has to be pointeédhat beside these subsidies, the
Romanian state allocates considerable thematicdiabso NMOs and other institutions
specialising in minority protectioff.

In Romania, the existing participatory mechanisesighated for minorities, such as the
Council for National Minorities or the Roma Cour@@guncils, have a consultative role in
issues pertaining to minority protection. Howeubrpugh set-aside seats in the
parliament and the use of general participatoryhaeisms, minorities have achieved
considerable representation in the public spheRoimania.

Overall, it can be said that Romania can be regbaden case that fits into the political
accommodationist paradigm since, increasinglya# fecognised the distinct political
function of minority membership NMOs and it has leggbfinancing mechanisms which
ensure NMOs’ organisational sustainability and ifitglof mission. However, these
special measures for the protection of minoritigsiJe important, have not created
participatory parity with the dominant society. tBan its state identity and political
economic structure, Romania has remained a umtatign state.

4.3. Constitutional accommodationist paradigm: Hungary

Hungary is a country with 10 million inhabitants evl the share of self-identified
minority persons is less than 3 %. The recognmatbrities are the Armenians,

%" See the detailed description of the purpose ddigigs under Question 8 on page 103 of the DH-MIN
Questionnaire.

% For instance, in the case of the Hungarian mipohié Communitas Foundation was established for the
distribution of thematic subsidies in the fieldslirding minority press, culture, youth or interdaspora.
This is a public foundation run by representatiobEthe Hungarian minority.
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Bulgarians, Croats, Germans, Greeks, Poles, RooraaRians, Ruthenians, Serbs,
Slovaks, Slovenes, and Ukrainighs

According to the Hungarian Constitution, nationad &thnic minorities living in the
Republic of Hungary participate in the sovereigwpoof the people: they represent a
constituent part of the stat&The Hungarian state ensures their collective gipgtion in
public affairs and the right to form local and patkl bodies for self-government. The
Act on National and Ethnic Minorities (ANEM), padgls@ 1993, established a coherent
minority rights system, based on cultural auton@mg the free choice of identity. The
constitutional decision that a majority of two-thsrof the votes of the members of
parliament present is required to pass or amenththen the rights of national and
ethnic minorities was also meant to secure thatust* (Vizi 2009: 120-121)

In the 1993 Act on National and Ethnic Minoriti@gdNEM) Hungary goes beyond the
guarantees of international minority rights ancbgggzes the group rights of minorities.
It guarantees the right to establish a nationaliogk of educational, cultural and
scientific institutions, as well as access to rad television programs in minority
languages . The Hungarian ANEM is in line with éxig soft law, such as the AC
FCNM Commentary 2 or the 1999 Lund Recommendati@er the course of post-
communist transition, Hungary’s response to ethhoral diversity was a determined
shift to a constitutional accomodationist motfel.

Regarding their organizational form, we can say MMOs are clearly defined in the
form of Minority Local Self Governments (MLSG), atiteir participation in local public
affairs is guaranteetf. MLSGs are elected on the level of local governinaenl are
subsidized by the Central Government. All citizambo self-declare as minorities, are
residents of a given jurisdiction and are registeoan vote for the MLSG. MLSGs
participation in the local affairs is guaranteddLSGs also delegate members to the
National Minority Self Government (NMSG) of theiimority. Thus, the participation of
minority representatives is institutionalized atrblevels of government.

Minority Local Self Governments and the Nationahiliity Self Government receive
general purpose state subsidies. The institutodsservice delivery units established for
minority education, culture and media also recéifierent types of thematic subsidies
and can compete for project grants. The full rasfgenancing mechanisms is the

29 According to the 2001 census are Hungarians: 92C8#%not answer: 5.3%, Roma: 1.9%, German:
0.6%, Unknown: 0.3%, Slovakian: 0.2%, Croatia29%, Rumanian: 0.1%.

% This clause is equally part of the 2011. Amendnoéihe Constitution.

31 Currently the governing coalition has more thadrajority in Hungary.

32 |t must be noted that the small number and dispanature of the minorities in Hungary creates a
different political situation than the neighborisigites have. Moreover, relatively large and palityc
active Hungarian minority groups live in neighbaristates. Analysts have often pointed out thateon
over the situation of Hungarian minorities abroaelagjy contributed to the wide public consensusrzeh
this coherent accomodationist approach.

33 Minority Self Governments are elected at the Ide@él as this is the logical solution for the itmial
distribution of minorities. l.e. minorities live sppersed in the national territory but their concaian is
high in certain localities.
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positive element of the Hungarian system. At tmetime, it is often subject of debate
whether the level of allocations is adequate faueing a good level of minority
services.

As we determined that the analysis of the adeqoafynds is beyond the possible scope
of this paper, we can say that — at the momerg Hilmngarian minority policy regime
satisfies the expectations of the constitutionabaumodationist paradigm across all its
five dimensions. Minorities are recognized as ttuent parts of the state whose
collective participation in the public life is g@ateed. Minority self governments are
supported by general purpose subsidies. Thematipeoject subsidies are available for
NMOs and service provision organizations in iss@gas areas related to the economic
and social rights of minorities. Institutionalizewchanisms are established for the
dialogue between MLGSs and local and central gawents.

The conditions mentioned above indicate that Hunbas established a minority policy
regime that, for the most part, fits into the cansibnal accommodationist paradigm.
Two conditions seem to contradict this claim. rghe dialogue between Minority

Self Governments and the relevant government laselst meaningful in many cases
and, in general, it has deteriorated over thedastide. Secondly, minorities could not
challenge the identity and political economic stuoe of the unitary nation state. The
relatively small size of minorities limits the pdsbties for multiculturalism and the
establishment of participatory parity among ethgrisups. However, these two
conditions are both the results of the implemamtedf the minority law and policies,
rather than political, legal and financing arrangeis that the paradigms aim to capture.

5. Recommendations

Two constituting components of the financing politgtermine its effectiveness. These
are (i) the applied financing mechanism; and (i@ political process of policy making.

In the context of minority protection these arehpsetting, strategic decisions. Thus, our
paradigms focus exclusively on the types of finegeanechanisms and the involvement
of minorities in the policy process. Although thare additional technical elements
which influence the outcomes of financing policiggir discussion is beyond the scope
of this paper.

Financing policies are not inherently good or batiey are either appropriate or
inappropriate to implement the policy goals beltimelr applications. The same
mechanism can be perfectly appropriate for thecffe implementation of one policy
goal but inappropriate for the realization of amotgoal. The key question, therefore, is
‘whether the financing policy is appropriate foe thffective implementation of the
philosophy and goals that the sovereign state teglec
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5.1. Recommendation 1:
The policy goals financial mechanisms aim to realise need to be consistent with
international minority rights states have subscribed to.

Even if the focus is on financing mechanism, itrigcial to examine whether the
minority policy goals financing mechanism aim talige are in line with international
minority rights. Policy goals need to be statepliexly.

5.2. Recommendation 2:
Consistency needsto be established between declared policy goals and the financial
mechanisms used for their achievement.

Paradigms support the analysis of the internalisterecy of any existing minority policy
regime. They can help identify where are inconsists in the system, (i.e. where
effectiveness is lost, decreased) and what kirchahges are needed for establishing a
more internally consistent, thus, more effectivegyaegime.

Consistency needs to be established between there@eninority policy goals and
financing policies. For instance, in case a dlatdares accommodationist minority
policy goals and recognises the importance of NMQhke public sphere, it cannot use
project based subsidies exclusively when finan8lMOs. Once the public importance
of NMOs is recognised in the protection and proomotf minority identities and
interests, their organisational sustainability atability of mission needs to be
guaranteed through adequate financing mechanistesce, in addition to project-based
subsidies NMOs need to be supported by generabparpubsidies.

5.3. Recommendation 3. Inter-ministerial work in the design of NM O financing
policies combining and coor dinating expertise in both minority protection and
financing is needed.

The ministry of finance and minority affairs work the basis of distinct expertise and in
most cases they do not communicate. Experts arghberats who design the financing
mechanisms have very limited understanding of nitynpolicy goals and their

normative underpinnings. Gaining in-depth knowkedgd understanding of minority
policies and minority rights is crucial for the dgsof appropriate NMO financing
mechanisms.
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